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LEGISLATIVE UPDATE

1. ADA AMENDMENTS ACT OF 2008

A.

Background

The ADA Amendments Act of 2008 took effect on January 1, 2009. The
Act rejects two major Supreme Court decisions and clarifies certain
definitions contained in the Act.

Rejection of Supreme Court Decisions

1.

Sutton v. United Airlines, Inc.

In Sutton, the court determined that when looking at whether an
impairment substantially limits a major life activity of an
employee, the impairment must be balanced against the
“ameliorative effects of mitigation measures.”  Mitigating
measures would include medication, medical devices, etc.

The Act rejects the Sutton standard and specifically provides that
the use of mitigating measures (medication, hearing aids, etc.)
should not be considered when determining whether a disability
exists for an employee. :

Toyota Motor Manufacturing, Kentucky, Inc. v. Williams

The Williams Court found as follows: (1) when determining
whether a qualifying disability exists, the terms “substantially
limited” and “major life activities” must be strictly construed, and
(2) the individual employee must demonstrate that their disability
prevents them from “doing activities that are of central importance
to most people’s lives.”



The Act rejects this standard and states “the question of whether an
individual’s impairment is a disability under the ADA should not
demand extensive analysis.” The amendments place a time limit
on the definition of an impairment. Under the amendments, an
impairment that lasts for six months or less is defined as
"transitory," and does not qualify as a disability under the law.

C. Definitions

“Major Life Activities” — Caring for oneself, performing manual
tasks, seeing, hearing, eating, sleeping, walking, standing, lifting,
bending, speaking, breathing, learning, reading, concentrating,
thinking, communicating, and working,

a. Prior to the Act, courts possessed discretion to determine
what activities were considered “major life activities.”

“Prohibition of Discrimination” — The Act substitutes the previous
language of “no covered entity shall discriminate against a
qualified individual on the basis of disability” with the new phrase,
“no covered entity shall discriminate against a qualified individual
with a disability because of the disability of such individual...”

2. GENETIC PRIVACY

A. Federal Genetic Information Non-Discrimination Act of 2008 (“GINA”)

1.

Employers

Employers are prohibited from discriminating against employees
based on genetic information. Employers are prohibited from
using genetic information to make decisions with regard to hiring,
firing, compensation, terms, privileges, and conditions.
Furthermore, employment agencies are prohibited from using
genetic information and labor unions are prohibited from excluding
or expelling a member based upon genetic information. Finally,
employers and/or affiliated organizations cannot attempt to get
others to discriminate against an employee based upon genetic
information.

If employers have any genetic information, it must be kept in a
confidential and separate file and treated as a confidential medical
record. Except for limited circumstances, employers cannot
disclose this information to anyone.

The provisions of GINA related to employers took effect on
November 21, 2009.



Insurers

Insurers are prohibited from charging higher premiums and/or

- making underwriting decisions based on genetic information. An

insurer’s ability to request or require genetic testing is limited by
the Act. There are penalties provided against insurers for failing to
meet the standards set out by the Act, but plan sponsor
responsibility may be limited or waived if the plan sponsor’s
violation of the Act was not discovered until after exercising
reasonable diligence or was caused due to other reasonable causes.

The provisions of GINA take effect with respect to insurers on
May 21, 2009.

B. Amendments to Illinois Genetic Information Privacy Act

1.

General

Amendments were introduced to the Illinois Genetic Privacy Law
under Senate Bill 2399. The Bill was introduced in order to
modemize Illinois’ genetic privacy protections and make them
consistent with GINA. Governor Rod Blagojevich signed the
legislation on August 26, 2008. The amendments became effective
on January 1, 2009. :

a. Application

Since the amendments, the Act now applies to state and
local governments.

New Requirements under the Amendments

The new amendments to the Genetic Information Privacy Act
provide that an employer, employment agency, labor organization,
or licensing agency shall not directly or indirectly do any of the
following:

a. Solicit, request, require or purchase genetic information of
a person or administer a genetic test to a person as a
condition of employment, pre-employment application,
labor organization membership, or licensure. -

b. Affect the terms, conditions, or privileges of employment,
pre-employment application,  labor organization
membership, or licensure, or terminate the employment,






